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FIVE DECISIONS BEFORE YOU GRANT

The whole of this guide comes down to five decisions. Everything else is detail in support of them.

Is the company eligible, and Whether the conversation is about EMI at Sections 2, 3 and 4
is this person eligible? all, or about CSOP, growth shares or an
unapproved option

Which instrument, and over Whether the holder becomes a shareholder = Sections 4 and 8

which class of shares? now or on an exit, and what has to change

in the articles
How much, measured Whether a percentage promise holds when = Section 6
against what? the next person is recruited or an investor

comes in, and what it does to control

When does it vest, when can = What you actually give away, and whether Section 5
it be exercised, and what you get it back. This is where schemes fail
happens if they leave?

In what order, and who does = Whether the valuation is still valid when Sections 7 and 10
what? you grant, and whether the deadlines are
diarised before they are missed

The order matters as much as the answers. Eligibility, then the class and the articles, then the plan
rules and the form of agreement, then the valuation, then the grant inside the 90 days the valuation is
good for, then the notification. Working the other way round is how an agreed valuation expires while
the articles are being settled.
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Your best engineer asks for equity. You would rather keep her than replace her, you do not want to
hand over shares outright, and a share option is the obvious answer. You agree a percentage over
coffee and ask the accountant to sort out the paperwork. Eighteen months later she resigns and joins
a competitor. Whether she keeps anything, and on what terms, was settled the day the option
agreement was signed.

Enterprise Management Incentives is the tax-advantaged share option scheme designed for smaller
UK companies, and on 6 April 2026 its eligibility limits moved a long way. The gross assets ceiling
went from £30 million to £120 million, the employee limit from fewer than 250 to fewer than 500, and
the amount a company may have under unexercised options from £3 million to £6 million. Companies
that had outgrown the old thresholds may now be back within EMI's enlarged size limits. The
remaining eligibility conditions still apply, and section 3 works through them.

This guide is written for owners who want to reward the people building the business without losing
control of it. It covers what EMI is and who now qualifies; how EMI compares with growth shares and
unapproved options; the vesting, leaver and exercise provisions that decide what you actually give
away; how a scheme interacts with your articles and your shareholders' agreement; what happens to
options on a sale; and the reporting deadlines and elections that, when missed, can cost the tax
treatment, trigger penalties, or leave the tax position settled by default. It is general information under
the law of England and Wales rather than advice on your own documents, but it should show you
what to check and where a short conversation now saves a much larger problem later.

Where the line runs. We design and document the scheme: the plan rules and option
agreements, the vesting and leaver provisions, the board and shareholder approvals, the changes
to the articles and the shareholders' agreement, the dilution and cap-table mechanics, and the
options workstream on a sale. Share valuations, the agreement of a valuation with HMRC and the
tax analysis are not ours; they sit with our tax colleagues. Keeping the two visibly apart is how the
work gets done properly, and this guide flags the boundary each time it comes up.
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WHAT TO DO THIS MONTH

Six things worth doing before you design anything, in this order. None is difficult, though a
complicated investment agreement or a group eligibility question can take longer than it looks. Each
one changes what the scheme should be.

What it involves

Why it comes first

1. Check the company
against the new limits

2. Read the articles

3. Read the
shareholders'
agreement

4. Decide what you
are giving

5. Settle the leaver
treatment

6. Model the pool fully
diluted

Gross assets, full-time equivalent
employee numbers, independence,
and whether the trade includes an
excluded activity to a substantial
extent.

Share classes and their rights,
authority to allot, pre-emption,
compulsory transfer provisions,
drag-along and tag-along.

Reserved matters covering the
creation of a share scheme, the
issue of shares, or changes to the
articles.

A share today, or a right to buy one
on an exit. Whole-company
percentage or a pool with a stated
size.

Who is a good leaver, who is a bad
one, what happens to vested and
unvested options, and what
happens to shares already
acquired.

Every option granted, every share
reserved, and the position after a
funding round.

The April 2026 figures bring in
companies that were previously
out. Establishing eligibility decides
whether the rest of the exercise is
about EMI at all.

The articles decide what you can
issue and what you can get back.
They usually need amending, and
that is a shareholder resolution
rather than a board decision.

Consent has to be obtained before
the grant. Discovering the
requirement afterwards means
unpicking a grant that has already
been made.

Everything downstream follows
from this. Two people meaning
different things by the same
percentage is a common source of
argument, and an avoidable one.

It is far easier to agree before
anyone has left. A definition
written during a dispute is a
negotiation, not a definition.

Percentages of the shares in issue
today and of the fully diluted
capital are different nhumbers, and
only one of them is the promise
you are making.

Timing note. Advance assurance from HMRC on the company's eligibility is available, but not
once heads of terms or a letter of intent has been signed on a sale. If a transaction is on the
horizon, the scheme work belongs at the start of the deal planning rather than in the run-up to

completion.
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Share schemes get used for three quite different reasons, and the right instrument depends on which
one is driving the conversation.

Retention. You want to keep someone for a defined period. The instrument needs a vesting schedule
long enough to matter and leaver provisions with teeth.

Alignment. You want the person to care about the value of the business rather than the size of their
salary. The instrument needs a link to value, and the holder needs to understand it.

The exit incentive. You want the people who build the value to share in it when the business sells,
and nothing to change until then. That points to an exit-only option, and it is the shape we are asked
for most often.

Being clear about which of the three you are solving for saves a good deal of drafting. A scheme
designed for retention and a scheme designed for an exit look different on the page, and a scheme
trying to do both without saying so tends to do neither well.

An option is a contract. It gives the holder the right to acquire a fixed number of shares at a fixed

price, if and when the conditions in the agreement are met. Until it is exercised the holder is not a
member of the company: no vote, no dividend, no shareholder information rights, no standing to

petition on the ground of unfair prejudice.

One distinction is worth drawing precisely, because it is easy to overstate. Access to the register of
members does not depend on being a member. Section 116 of the Companies Act 2006 allows a
member to inspect the register free of charge and any other person to inspect it on payment of the
prescribed fee, and any person may require a copy on the same basis. The company has five working
days to comply or to apply to the court, and where the court is satisfied the request is not for a proper
purpose it must direct the company not to comply. The point about an option holder is therefore not
that the register is closed to them. It is that they are not a member, and none of the rights that come
with membership is theirs until they exercise.

That distinction is the reason most owner-managed businesses use options rather than issuing
shares. It also carries a consequence people miss. Because there is no shareholder relationship
running in the background, everything the holder eventually receives, and when, has to be built into
the option agreement and the articles. Nothing fills the gaps.
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Shareholder rights Immediate: votes, dividends, None until exercise. Access to the
information rights, standing to bring a = register of members is a separate
petition statutory right and does not depend

on membership

What the holder Market value now, or a tax charge on = The exercise price, at exercise
pays the difference
Getting it back if Compulsory transfer provisions in the The option lapses under its own
they leave articles, and a price mechanism that = terms

works
Where the terms The articles and any subscription The option agreement and the plan
live agreement rules
Cap table effect Immediate On exercise only, though it should

be modelled from the day of grant
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2. EMIIN OUTLINE, AND WHAT CHANGED ON 6 APRIL 2026

2.1 What EMl is

Enterprise Management Incentives is a statutory share option scheme in Schedule 5 to the Income
Tax (Earnings and Pensions) Act 2003. A company that meets the conditions may grant options to
employees who meet their own conditions. Where the conditions continue to be met, no disqualifying
event has intervened and the exercise price is at least the market value of the shares at the date of
grant, exercise will normally carry no income tax and no National Insurance. Capital gains tax may still
arise when the shares are eventually sold. The tax treatment is what makes EMI attractive; the
conditions are what make it fragile.

Two features matter for the drafting. The scheme is flexible about who receives options and on what
terms, so vesting, performance conditions and exercise triggers are yours to design. And the
qualifying conditions have to be met at grant and, for some of them, kept up afterwards, which is why
a change in the company's circumstances can stop an option qualifying long after it was granted.

2.2 What changed on 6 April 2026

Section 13 of the Finance Act 2026 raised three of the eligibility thresholds and extended the
maximum exercise period.

Before 6 April On or after 6 April

Condition 2026 2026 Applies to

Gross assets of the £30 million £120 million Options granted on or after
company or group 6 April 2026

Full-time equivalent Fewer than 250 Fewer than 500 Options granted on or after
employees 6 April 2026

Total value of shares under = £3 million £6 million Measured at any time

the company's
unexercised qualifying

options

Maximum period for 10 years 15 years Options granted on or after

exercise 6 April 2026; see 2.3 for
existing options

Individual limit £250,000 £250,000 Measured on the value of

(unchanged) the shares at the date of
grant. Includes CSOP
options granted by the
employer or a group
company. An option taking
the holder over the limit
qualifies up to it and the
excess does not qualify
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Two carve-outs. The £250,000 individual limit did not move, so the expansion is about which
companies can run a scheme and how much they can put under option in total, not about how much
any one person can hold. And a company with its registered office in Northern Ireland carrying on a
trade in goods, or in the generation, transmission, distribution, supply, wholesale trade or cross-border
exchange of electricity, keeps the old figures and the ten-year period. That follows from the United
Kingdom's international subsidy-control obligations. The test is applied to the employing company, so
in a group it is the relevant subsidiary that is looked at, not the parent. In a mixed group that produces
two answers at once, because the limits are still tested against the group as a whole. Take a group
with gross assets of £40 million. An option granted to an employee of a specified Northern Ireland
company in that group is not a qualifying option, because the £30 million limit applies to the group and
has been exceeded. An option granted the same day to an employee of another company in the same
group qualifies, because the £120 million limit applies. The employer company decides which set of
figures is used; the group decides what is measured against them.

The extension from ten years to fifteen is being reported loosely, and the detail matters.

For an option granted on or after 6 April 2026, the option must simply be capable of being exercised
within fifteen years of grant. For an option granted before that date, the ten-year period still applies
unless the option is varied, and Parliament created only a narrow route for varying it. That route
applies to what the legislation calls a fixed-date qualifying option: one exercisable on a single date set
by reference to its date of grant. Four conditions have to be met.

o the variation is made by written agreement between the grantor and the person entitled to
exercise the option;

e it is made on or after 26 November 2025;

e it is made on or before the tenth anniversary of the grant of the option; and

e it delays the exercise date and produces an option exercisable on a single date no later than
the fifteenth anniversary of grant.

An exercise date cannot be brought forward by this route, and it is not available where the employing
company is a specified Northern Ireland company.

The practical point. Most option agreements are not fixed-date options. Where an option is
exercisable on an exit, or across a window, its lapse date can usually be extended under the
option's own terms without engaging the statutory route at all. Which of the two you have is a
reading exercise on the agreement, and it needs doing before anyone plans around fifteen years.
HMRC's published guidance adds two conditions of its own on the statutory route: the option must
not already have lapsed, expired or been exercised when it is varied, and it must be exercised on
or after 6 April 2026.
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3. WHO QUALIFIES: THE COMPANY, AND THE EMPLOYEE

3.1 The company

Every one of these has to be satisfied. They are cumulative and failing one is enough.

Requirement

Independence The company must not be a 51 per cent subsidiary of another company, or
otherwise under the control of another company, and there must be no
arrangements in place under which it could become one. This catches most
companies sitting below the top of a group: options are granted by the
parent, not the trading subsidiary.

Qualifying The company must hold, directly or indirectly, more than 50 per cent of the
subsidiaries ordinary share capital of each subsidiary, with no third party controlling it. A
subsidiary that manages property has its own tighter test.

Gross assets Not more than £120 million at the date of grant, measured across the group
where there is one. £30 million for a specified Northern Ireland company,
and £30 million for any option granted before 6 April 2026.

Employee numbers Fewer than 500 full-time equivalent employees, measured at the date of
grant rather than as an average. The count covers the company and all its
qualifying subsidiaries whether or not the employees are based in the UK,
and directors count. Students on vocational training and employees on
maternity or paternity leave at the date of grant are not counted, and nor
are apprentices where they are not employees under general employment
law. Part-time staff convert to a full-time equivalent on any just and
reasonable basis. Fewer than 250 for a specified Northern Ireland company
and for any option granted before 6 April 2026.

Trading activities The company must exist wholly for the purpose of carrying on one or more
qualifying trades, or be preparing to do so, and its business must not
consist to a substantial extent of excluded activities. Where the company is
a parent, the test looks at the group's business as a whole.

UK permanent The company, or a group member meeting the trading requirement, must
establishment have a permanent establishment in the United Kingdom.

3.2 The excluded activities

A company whose business consists to a substantial extent of any of the following cannot grant
qualifying EMI options.

e dealing in land, in commodities or futures, or in shares, securities or other financial
instruments;

e dealing in goods otherwise than in the ordinary trade of wholesale or retail distribution;

e leasing, including chartering ships, and receiving royalties or licence fees;
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e property development;

o financial activities: banking, insurance, money-lending, debt-factoring and hire-purchase
financing;

e legal or accountancy services, which rules out this firm and our accountancy colleagues alike;

e farming and market gardening, and forestry and timber production;

e operating or managing hotels and comparable establishments, and nursing or residential care
homes;

e shipbuilding, and coal and steel production; and

e providing services or facilities to another business carrying on an excluded activity, where
there is a substantial common interest.

On “substantial”, there is no statutory safe harbour. HMRC normally accepts that excluded activities
are not substantial where they account for no more than 20 per cent of the trade, judged by a
reasonable measure in the circumstances such as turnover, assets, expenses or management time.
That is an administrative practice, not a statutory test, and the assessment remains fact-sensitive.

Some of these carry statutory exceptions, and one matters a great deal to technology and IP-rich
businesses. Receiving royalties or licence fees is an excluded activity, but the exclusion is set aside
where the receipts are attributable to the exploitation of relevant intangible assets: broadly, intangible
assets created by the company itself, or by a company that was its qualifying subsidiary throughout
the period in which the asset was created. A software or licensing business that built what it licenses
is therefore in a very different position from one licensing somebody else's rights. Where a company's
income includes licence fees, that distinction is worth establishing before anything else is assumed
about eligibility.

The list looks abstract until it is applied. Five illustrations, drawn from the statutory categories rather
than from any particular business:

e Anursing or residential care home operator is carrying on an excluded activity, so EMI is not
available. CSOP, growth shares, unapproved options or a phantom arrangement may be.

e Achildren's day nursery is not on the statutory list, and is not excluded merely because it is a
care setting. It still has to satisfy the full eligibility test.

o A software or IP-licensing business needs the relevant intangible assets exception above.
Whether it built what it licenses is usually the question that decides eligibility.

o A property development business is excluded, and dealing in land is excluded separately. A
trading subsidiary sitting under a holding company also cannot grant EMI options of its own,
because of the independence requirement: the options come from the top company.

e Adental or other professional practice is not on the statutory list, but the employing entity, the
associate arrangements and the working time requirement all need working through before
anyone assumes eligibility.

The option holder has to be an employee of the company or of a qualifying subsidiary. There are two
further conditions, and both are commonly overlooked.

The working time requirement. The employee must be required to spend at least 25 hours a week

working for the company or group, or, where their total working time is less than that, at least 75 per
cent of it. Time that would have been worked but for injury, ill-health or disability, pregnancy or

b Fusion Law | 020 38417010 | www.fcg.co.uk



childbirth, maternity, paternity, shared parental, parental or parental bereavement leave, carer's leave,
reasonable holiday, or a notice period the employee is not required to work, counts towards the
requirement. The test is applied again at the end of each tax year, and failing it then is a disqualifying
event.

No material interest. An employee with a material interest cannot be granted a qualifying option, and
the test is wider than a look at the share register.

e Beneficial ownership of, or the ability to control directly or indirectly, more than 30 per cent of
the ordinary share capital.

¢ In aclose company, possession of or an entitlement to acquire rights that would give an
entitlement to more than 30 per cent of the assets available for distribution among
participators on a winding up.

¢ Interests held by the individual's associates, counted with their own.

o Aright to acquire shares, which is treated as a right to control them. Shares under a non-EMI
option therefore count, though shares under a qualifying EMI option are left out until they are
actually acquired.

This is the condition that catches founder and family-company cases, which is most of the audience
this guide is written for. It is worth working through properly rather than reading a percentage off the
register.

Directors are employees for this purpose. HMRC's position is that a director qualifies provided the
ordinary employee conditions are met, and that includes a non-executive director. In practice many
non-executives will fail the working time requirement, because 25 hours a week or 75 per cent of
working time is a high bar for a non-executive role, but that is a question of fact and not a categorical
bar.

Genuine consultants and independent contractors are a different matter. They are not employees and
cannot hold EMI options. Where they need to be included, the answer is growth shares or
unapproved options, dealt with at section 4.

Four conditions attach to the option rather than to the parties.

e The shares must form part of the ordinary share capital of the company, be fully paid up, and
not be redeemable.

e The option must be granted for genuine commercial reasons to recruit or retain an employee,
and not as part of an arrangement a main purpose of which is the avoidance of tax.

e The terms must be agreed in writing, stating the date of grant, that it is granted under
Schedule 5, the number of shares or the formula for calculating it, the price or the method of
determining it, when and how the option may be exercised, and any performance or other
conditions.

e The option must not be transferable and must be capable of exercise within fifteen years of
grant, or ten years for options granted before 6 April 2026 and for options granted by a
specified Northern Ireland employer company.

The third of those carries a drafting trap worth naming. Stating when the option may be exercised

means identifying an event or a point in time that does not depend on somebody deciding later.
HMRC's position is that an agreement saying only that the option may be exercised at the discretion
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of the company does not state when it may be exercised at all, and that an option leaving the board
unlimited discretion to choose the circumstances of exercise after grant gives the holder no right of
exercise. An exit-only option is untroubled by this, because a sale is an objective event. A clause
reading “exercisable at such time as the board may determine” is not.

One narrow exception to the transfer prohibition is worth building in. The agreement may allow the
option holder's personal representatives to exercise after their death, and where it does they must be
able to do so within 12 months of the date of death. A leaver matrix that deals with death but says
nothing about the exercise window leaves the estate with a right nobody can use.

HMRC will confirm in writing whether it is satisfied that the company will be a qualifying company. The
request goes to the Venture Capital Reliefs Team with the company's registration details, its latest
accounts and its articles, and it has to come from a director, the company secretary or an authorised
agent.

Two limits are worth knowing. The assurance covers eligibility only: it says nothing about the
valuation, the drafting or anything else. And HMRC will reject the request where heads of terms or a
letter of intent has been signed on a sale of the company. That is a good reason to do the eligibility
work early.
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4. CHOOSING THE INSTRUMENT

Where EMI is available it is usually the answer. Where it is not, the field is wider than people assume,
and jumping straight to an unapproved option gives away a tax advantage that may still be available.

Growth shares

Unapproved
options

-M

What the
holder gets

Shareholder
from day one

Who can
receive them

Company
eligibility

Individual limit

Where the
terms live

Reporting

A right to buy
shares at a fixed
price on stated
conditions

No

Employees,
including directors,
meeting the
working time and
material interest
conditions

Schedule 5
conditions must be
met and
maintained

£250,000 of shares
under unexercised
options

Option agreement
and plan rules

Registration,

notification of
grant, and the
annual return

Aright to buy
shares at a fixed
price on stated
conditions

No

Employees and
full-time directors,
subject to the
statutory
conditions

Its own Schedule
4 conditions, but
no gross assets
or employee-
number limit and
no qualifying-
trade test

£60,000 of shares
under
unexercised
options

Option agreement
and plan rules

Registration, self-
certification and
the annual return
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Shares now, in a
class that
participates only
in growth above a
hurdle

Yes

Anyone, including
consultants

No statutory
conditions

No statutory limit

The articles and
the subscription
documents; the
leaver and
transfer
mechanics have
to sit there too

Registration and
the annual return
as an “other”
arrangement
where the award
is employment-
related

A right to buy
shares at a fixed
price on stated
conditions

No

Anyone,
including
consultants

No statutory
conditions

No statutory limit

Option
agreement and
plan rules

Registration and
the annual return
as an “other”
arrangement
where the award
is employment-
related



Growth shares

Unapproved
options

Main The tax treatment, Tax-advantaged Puts value in the Complete
attraction and flexibility on where EMI is not holder's hands flexibility on who
terms available, cheaply today and on what
including for where EMI is terms
trades excluded unavailable
from EMI
Main The conditions A lower individual The holder is a The tax
drawback have to be met and  limit, and the relief = shareholder treatment on
kept up; a generally needs immediately, with exercise, and the
disqualifying event = exercise between everything that employer's
can undo the three and ten brings National
treatment years after grant Insurance
position

4.1 CSOP, the alternative people forget

The Company Share Option Plan is the other tax-advantaged option scheme, and it is routinely
skipped over on the way from EMI to an unapproved arrangement. It matters most where EMI is
unavailable because of the company's trade or size. CSOP has no gross assets or employee-number
limit, and it does not impose EMI's qualifying-trade test at all, though it has its own company, share,
participant and exercise conditions under Schedule 4.

The trade-off is the individual limit and the timing. A participant may hold options over shares worth up
to £60,000 at grant, against £250,000 for EMI. Where the statutory conditions are met and the option
is exercised between three and ten years after it was granted, there is generally no income tax or
National Insurance on the difference between what the participant pays and what the shares are
worth. The scheme is self-certified rather than approved in advance.

For a company in one of the excluded trades at section 3.2, this is the first question to ask rather than
the last. A care home operator, a property developer or a financial-services business cannot use EMI,
and may well be able to use CSOP.

4.2 Growth shares in a little more detail

A growth share is a separate class carrying rights only to the increase in the company's value above a
stated hurdle. If the company is worth £4 million today, the hurdle might be set at £4.4 million, so the
growth shares participate only in value above that figure. The intention is that they are worth little on
the day they are issued, so the holder can subscribe cheaply. Whether they actually are is a valuation
question, not a drafting one: it depends on the rights attaching to the class, the preferences ahead of
it, the likelihood and timing of an exit and the shape of the economic waterfall. The hurdle is an input
to a specialist valuation, not a guarantee of a nominal value.
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The company law work is where the value is, and it is more involved than an option. A new class has
to be created in the articles by special resolution, with its rights defined: the hurdle and how it is
calculated, whether it ratchets, what happens on a sale, whether the shares carry votes or dividends,
and where they rank on a return of capital. The leaver treatment and the compulsory transfer
provisions have to sit in the articles rather than in an option agreement, because the holder is a
member from the outset. And the class rights, once created, cannot be varied without following the
variation of class rights procedure, which usually means the consent of three-quarters in nominal
value of that class or a special resolution of it.

Valuation is the pressure point on growth shares. The hurdle has to be set so that the shares
genuinely are worth little today, and that is a valuation judgment with a tax consequence rather
than a drafting one. It sits with our tax colleagues, and it should be settled before the articles are
drafted rather than after, because the hurdle and the drafting have to describe the same thing.

An unapproved option has the same contractual shape as an EMI option and none of the statutory
conditions. It can be granted to anyone, over any class, at any price, with any vesting schedule.
Everything in sections 5 and 8 of this guide about vesting, leavers, exercise triggers and the articles
applies to it in exactly the same way.

The difference is the tax treatment on exercise, which our tax colleagues will set out for the particular
case. Two points belong here because they are drafting points rather than tax ones.

First, employer's National Insurance does not arise on every exercise: it tums among other things on
whether the shares are readily convertible assets. Where it does arise, there are two different
mechanisms and they are not interchangeable. A contractual recovery provision recovers the
economic cost from the option holder; the employer remains liable to HMRC. A statutory joint election
transfers the secondary liability itself. Contractual recovery should normally be included at grant. A
valid joint election may nevertheless cover an award already made, provided it is entered into before
the relevant liability arises. HMRC publishes a pre-approved form of election which does not need to
be sent for approval; a bespoke form does.

Second, “any price” has one limit. Where the option is satisfied by allotting new shares, the exercise
price cannot be below the nominal value of those shares: section 580 of the Companies Act 2006
prohibits an allotment at a discount, and the allottee is liable for the shortfall. An option over existing
shares is not caught, because nothing is being allotted.

Two more worth knowing about, briefly.

Phantom or cash-settled awards. A contractual right to a cash bonus calculated by reference to the
value of the shares, usually on a sale. Nobody joins the register, there is no dilution and the articles
do not need touching, which makes it the simplest arrangement to document. The trade-offs are that
the company carries a cash liability at exactly the moment it is being sold, and the payment is
employment income taxed through payroll. Useful where the objection to a share scheme is the
shareholder rather than the cost.
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Save As You Earn and Share Incentive Plans. Both are tax-advantaged all-employee plans, and
both have to be offered to the whole workforce on similar terms. That makes them a different tool from
a targeted incentive, and they are outside the scope of this guide.
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5. KEEPING CONTROL: VESTING, LEAVERS AND THE EXERCISE
TRIGGER

This section and section 8 are the heart of the guide. The tax treatment is a matter of meeting
conditions. What you give away, and whether you get it back, is a matter of drafting, and it is decided
long before anyone leaves.

5.1 Vesting

Vesting determines how much of the option has been earned. The exercise provisions determine
when the earned portion can actually be exercised. Keeping the two apart matters: under an exit-only
option an award can be fully vested and still incapable of exercise until a sale.

A common vesting shape is a one-year cliff followed by monthly or quarterly vesting across three or
four years, so that someone who leaves in month eleven has earned nothing and someone who stays
the course has earned all of it. There is no statutory requirement to have a vesting schedule at all; it is
a commercial choice, and it should follow how long it actually takes for that person's contribution to
show in the business.

Three drafting points repay attention. Say what date vesting runs from, which is often the start of
employment rather than the date of grant. Say what happens to vesting during a period of unpaid
leave or a sabbatical. And decide what happens to vesting on a sale. Full acceleration is one choice
and it means an employee who joined three months before completion has earned their whole
allocation. A buyer may instead prefer a rollover, continued vesting or retention conditions, and that is
a matter for the deal rather than a market default you can assume in advance.

5.2 Leaver provisions

This is the clause that most often fails to do what the owner assumed it did. Four questions need
answering expressly.

What happens to
unvested options?

What happens to vested
options?

Who decides good
leaver or bad leaver?

The default if you say nothing

Nothing is automatic; the
agreement governs, and silence
produces argument

They may simply continue,
leaving a former employee with a
live right against the company

A board discretion exercised after
the argument has started
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What to draft

Lapse on the date employment
ends. That is the usual position,
subject to any agreed good-leaver
treatment such as pro rata vesting
on death, ill-health or redundancy

Either lapse on termination, or
survive for a stated window with
the start date identified

Defined categories, with the
discretion limited to moving
someone up rather than down



The default if you say nothing What to draft

What happens to shares = Nothing. The option agreement is = Compulsory transfer provisions in
already acquired? spent and the holder is a the articles, with a working price
shareholder mechanism

The tax half of the leaver clause. A vested EMI option can survive termination if the documents
say so, but leaving employment is normally a disqualifying event. Exercise more than 90 days
after it generally brings the growth since the event, and any discount at grant, within the
employment income charge, with National Insurance where the shares are readily convertible
assets. The contractual leaver window and the 90-day tax window therefore have to be designed
together. A twelve-month exercise window that looks generous on the page can hand someone
an income tax charge they did not expect.

A good-leaver definition reading “as the board may determine” is not a definition. Define both
categories. Death, ill-health, retirement agreed with the company and redundancy are the usual good-
leaver cases; resignation and dismissal for cause are the usual bad-leaver cases; and resignation to
join a competitor is worth naming separately, because it is the one the parties argue about.

The price mechanism is where good-leaver drafting fails in practice. Market value for a good leaver
and something lower for a bad one only works if there is a way of establishing market value that does
not depend on the parties agreeing. Name the valuer, or name the method of appointing one, and say
who pays.

Leaver clause checklist

e Unvested options lapse on the termination date, defined by reference to the last day of
employment rather than the last day worked.

o \ested options: lapse, or a stated window, with the trigger date identified.

e Good leaver and bad leaver both defined, with resignation to a competitor addressed.

e Board discretion limited and its exercise recorded.

e Compulsory transfer provisions in the articles catching shares acquired on exercise, not only
founder shares.

e A price mechanism that works without agreement, with the valuer and the payer named.

o Consistency between the option agreement, the plan rules, the articles and the shareholders'
agreement on every one of the above.

Align the option documents with the employment documents

A leaver clause that contradicts the employment contract will be argued about, and the argument will
happen at the worst moment. Check the option documents against:

o the service agreement or employment contract, and in particular how and when employment
ends;

e the notice and garden leave provisions, and whether the termination date for option purposes
is the last day worked, the end of notice, or something else;

o the summary dismissal provisions, and whether a dismissal later found to be wrongful
changes the leaver category;

e bonus and commission arrangements, so the option is not doing the same job twice;
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o the restrictive covenants, and whether leaver treatment is linked to compliance with them;

e any settlement agreement precedent the company uses, which will need to deal with options
expressly; and

e anything already promised in an offer letter or a board minute, which is where inconsistent
expectations usually start.

Deciding when an option may be exercised is the single largest control decision in the scheme.

Exit-only. Exercisable only on a sale, a listing or another defined exit. The register stays clean until
the day that stops mattering, there is no minority to manage, and there is no question of a former
employee holding shares. This is the right default for most owner-managed businesses.

On vesting. Exercisable as it vests. The holder becomes a shareholder while the company is still
private, which brings information rights, pre-emption on future issues and a person on the register
who may leave. Where this is used, the articles have to carry compulsory transfer provisions that bite.

Hybrid. Exercisable on an exit, with a fallback window at, say, the ninth or fourteenth anniversary so
the option is not lost if no exit happens. Sensible where a sale is the plan but not the certainty. Note
the interaction with section 2.3: an option exercisable on a single fixed date is treated differently from
one exercisable across a window.

An option can be made conditional on performance as well as on time, and the two are different tools.
Time-based vesting buys retention. Performance conditions buy a result.

Where performance conditions are used, they have to be capable of objective measurement by
someone who was not in the room when they were agreed, and they have to be set out in the written
agreement or in a document the agreement identifies by title and date. “Meeting agreed targets” is not
a condition. Revenue, gross margin, a named product milestone or a customer count are conditions.

Two traps. First, a condition that becomes impossible through no fault of the holder, because the
business pivoted or the product was discontinued, leaves the board with a decision it has no
framework for. Say in advance what happens. Second, amending performance conditions after grant
can amount to a fundamental change to the option, which is treated as the release of the old option
and the grant of a new one, with a new grant date and a fresh market value. Build the flexibility in at
the start rather than relying on being able to vary later.
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“Five per cent” means different things to the person offering it and the person receiving it. Five per
cent of the shares in issue today and five per cent of the fully diluted capital are different numbers,
and the gap widens with every subsequent grant. Decide which you mean before the conversation,
say so in the offer, and say so again in the option agreement.

“Fully diluted” is not a self-executing term and it has no statutory meaning. The documents have to
say what goes into the denominator: granted options only, or granted options plus the unallocated
pool, and whether warrants, convertible loan notes, SAFEs and shares issuable under an earn-out
are counted. A promise expressed against a fully diluted figure that already includes a fixed reserved
pool will not shift when the next person is recruited out of that pool. It will shift if the pool is topped up,
if a convertible converts, or if the definition itself changes. A promise expressed against the shares in
issue today is one you will have to keep topping up.

A share scheme is rarely a one-off. The question is not what the cap table looks like after the first
grant, but what it looks like after three or four years of them. Set the size of the pool at the start,
express it as a percentage of the fully diluted capital, and grant within it.

Model it with a funding round in it as well. It is common transaction practice for an investor to want the
option pool created or topped up before the money goes in, so the dilution falls on the existing
shareholders rather than on the investor. A pool agreed as “ten per cent” after an investment can
mean a good deal more than ten per cent of what the founders held before it.

Dilution is not only about the percentage. It is about what the percentage does to the levers of control.

One point of vocabulary first. These are thresholds of voting rights, not of shares. A non-voting or
restricted-vote class, which is a common design choice for option shares, dilutes economic ownership
without diluting voting control, and the two have to be modelled separately.

At least 5 per cent of the paid-up Enough to require the directors to call a general meeting under
voting capital section 303 of the Companies Act 2006. The old 10 per cent figure
was replaced in 2009 and still turns up in older precedents.

More than 10 per cent in nominal Enough to block short notice for a general meeting of a private

value of the voting shares company where the articles use the statutory 90 per cent threshold.
Short notice needs a majority in number of the members entitled to
attend and vote who together hold at least that percentage, and the
articles may raise it to as much as 95 per cent, in which case more
than 5 per cent can block.
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Threshold Why it matters

More than 25 per cent of the A special resolution needs a majority of not less than 75 per cent.
voting rights held outside the Above 25 per cent the holders can block one: no change to the
founders articles, no change of name, no re-registration.

More than 50 per cent of the Ordinary resolutions, including the appointment and removal of
voting rights directors.

Drag-along threshold in the Usually expressed as a percentage of the shares in issue at the
articles time. Dilution can push the founders below it, which means a buyer

cannot be given clean title without the minority's cooperation.

Class rights, and reserved matters = Neither is a percentage of the whole. A class consent is a separate

in the shareholders' agreement vote of that class, and a reserved matter may attach to a named
investor rather than to a holding. Both have to be analysed
separately from the table above.
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Valuation is where a scheme most often stalls, and it is the part of the exercise that is not ours. What
follows describes the process and its effect on the timetable, so that the documents and the valuation
arrive in the right order.

An EMI valuation involves two figures. The actual market value is the value of the shares taking

account of the restrictions attaching to them, such as restrictions on transfer or compulsory transfer
provisions. The unrestricted market value is the value ignoring those restrictions. The actual market
value is normally the lower of the two, and the difference between them is a function of the drafting.

That is worth pausing on. The restrictions in the articles are not only a control mechanism; they are an
input into the valuation. Drafting the articles and settling the valuation are the same exercise looked at
from two directions, which is why they should happen together.

Our guide Contracts and IP — Terms, SLAs and Who Owns What covers the ownership chain,
contractor assignments and open-source pitfalls in full.

HMRC will agree an EMI valuation in advance on form VAL231. Three features shape the timetable.

e |tis a voluntary service. A company may grant options without an agreed valuation; what it
loses is the certainty.

e An agreed valuation is valid for 90 days from the date of the agreement, and that is subject to
there being no change in the company's circumstances affecting the value of its shares
before the options are granted. If the options are not granted inside that window, the valuation
has to be submitted again.

¢ HMRC asks not to be approached until the company is in a position to grant the options,
which is the same point arriving from the other direction.

e The 90 days runs from agreement, not from submission, so the board approvals, the articles,
the plan rules and the option agreements all need to be ready before the valuation is agreed
rather than after.

Sequence matters more than speed. A valuation agreed before the documents are drafted
routinely expires while the articles are being settled, and the whole exercise is repeated. The order
that works is: confirm eligibility, settle the share class and the restrictions in the articles, prepare the
plan rules and the form of option agreement, then submit the valuation, then grant inside the 90
days.

The valuation itself, the preparation and submission of the VAL231, the negotiation with HMRC and
the tax analysis of the scheme are matters for our tax colleagues, and this guide does not attempt
them. What we do is make sure the legal documents describe the same shares, with the same
restrictions, that the valuation was agreed on, and that they are ready when the 90-day window
opens.
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A share scheme is not a standalone document. It sits on top of a constitution that was written for a
different purpose, usually years earlier, and the two have to be reconciled before the first grant.

EMI shares must form part of the ordinary share capital, be fully paid up and not be redeemable.
Where the intention is to use a separate class, so that option shares carry no votes or a limited
dividend right, the articles have to create that class and set out its rights. A class described only in a
shareholders' agreement is not a class of shares.

Amending the articles is a special resolution of the members, and a copy of the amended articles and
of the resolution goes to Companies House within 15 days. Where the amendment varies the rights
attaching to an existing class, the variation of class rights procedure has to be followed as well, which
normally means the written consent of the holders of at least three-quarters in nominal value of that
class, or a special resolution passed at a separate meeting of it.

Two obstacles that would stand in the way of an ordinary share issue largely fall away for a share
scheme, and it is worth knowing that before anyone spends time drafting round them.

Authority to allot. Section 549 of the Companies Act 2006 requires directors to have authority before
they allot shares or grant rights to subscribe for them. Subsection (2) takes an employees' share
scheme outside that requirement altogether: it does not apply to the allotment of shares in pursuance
of an employees' share scheme, or to the grant of a right to subscribe for, or convert any security into,
shares so allotted.

Statutory pre-emption. Section 561 gives existing holders of ordinary shares the right to be offered
new equity securities first. Section 566 disapplies it for equity securities that would be held under, or
allotted or transferred pursuant to, an employees' share scheme. There is nothing to disapply by
special resolution, because the statute has already done it.

The exemptions turn on the statutory definition, so it is worth reading. Under section 1166, an
employees' share scheme is a scheme for encouraging or facilitating the holding of shares in or
debentures of a company by or for the benefit of the bona fide employees or former employees of the
company, its subsidiaries, its holding company or that holding company's subsidiaries, or of their
spouses, civil partners, surviving spouses or civil partners, and minor children or step-children. A plan
built for consultants, or for anyone else outside that definition, does not get the exemptions and needs
its own analysis on authority and pre-emption.

What this does not remove. Everything contractual. The articles may still contain their own pre-
emption provisions, which are separate from the statutory right and are not touched by section 566.
The class the scheme uses still has to exist in the articles with its rights set out, and creating it is
still a special resolution. Reserved matters and investor consents in the shareholders' agreement
still bite. The statutory exemptions remove two procedural steps; they do not remove the work,
which was always in the contractual layer.
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Where a company is issuing shares outside a scheme, or to someone outside the section 1166
definition, the ordinary rules apply: a private company with only one class of shares may allot through
its directors under section 550 unless the articles prohibit it, anything else needs authority in the
articles or by resolution of the members, and an authority given under section 551 has to state the
maximum amount of shares and an expiry date no more than five years out.

Shareholders' agreements and investment agreements very often carry a reserved matter covering
the creation of a share scheme, the issue of shares, the grant of options or any amendment to the
articles. Where they do, the consent has to be obtained before the grant. A grant made without a
consent that was required is a breach of the agreement. Whether it can be put right afterwards
depends on the drafting: a retrospective waiver or ratification is often possible, but the accrued breach
and any third-party rights have to be dealt with, and it is a much worse position than obtaining the
consent in advance.

Read the agreement for anti-dilution provisions as well. A pre-emption or anti-dilution right written for a
funding round can catch an issue of shares on the exercise of an option, and the drafting rarely
carves options out unless somebody asked it to.

These three provisions decide what happens on the day it matters, and all three need checking
against a share register that will change shape on exercise.

Drag-along. Usually expressed as a percentage of the shares in issue at the time. If a sale triggers
exercise and new shareholders arrive in the same week, the drag has to catch them. Check whether it
is drafted to bind shares issued after the drag notice is served.

Tag-along. Gives minority holders the right to join a sale. Option holders who exercise on an exit
become minority holders, so consider whether tag rights should extend to them or whether the drag
deals with the position.

Compulsory transfer. The provision that brings shares back from a leaver. It has to apply to shares
acquired on the exercise of an option, not only to shares held by the original members. This is the gap
we see most often between a share scheme and the articles it sits on.

Unglamorous, and it is what a buyer's solicitors will ask for.

e Board minutes approving the plan rules, the form of option agreement and each grant.
Recording the directors' consideration of their duty under section 172 of the Companies Act
2006 is good practice and useful evidence; it is not a statutory requirement that it appear on
the face of the minute.

o Where the option holder is a director, the declaration of interest, quorum and voting provisions
in the articles need checking before the board approves the grant.

e Shareholder resolutions for the amendment of the articles, and for anything else the articles
or the shareholders' agreement require, filed at Companies House within 15 days. For a
scheme within the section 1166 definition there is no statutory authority to allot to obtain and
no statutory pre-emption to disapply.
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o Where exercise is satisfied by allotting new shares, a return of allotment on form SHO01 within
one month. Where it is satisfied out of existing shares there is no SHO1: that route needs
transfer documentation, a stamp duty analysis and the register written up. Either way, update
the register of members at the point the allotment or transfer takes legal effect and issue
certificates.

e The PSC position reviewed and the necessary Companies House filing made. Note that since
18 November 2025 a company no longer has to keep its own PSC register; the information
still has to be registered with Companies House and kept up to date. More than 25 per cent of
shares or voting rights is the condition people know about, but PSC status can also arise from
the right to appoint or remove a majority of the board, or from exercising significant influence
or control. A new PSC will also need to deal with identity verification.

e Asingle, current copy of the plan rules, the option agreements, the grant approvals and the
cap table kept together. On a sale this is a data room folder, and assembling it from scratch
under deal pressure is where discrepancies surface.
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A sale is the event most schemes are designed for, and it is the point at which every loose end in the
documents presents itself at once.

Exercise and sell The option is exercised immediately before The default on a trade
completion and the shares are sold into the sale of the whole
transaction. Often on a cashless basis, where company
the shares are sold immediately after exercise
and the exercise price is met out of the

proceeds.

Roll over into the The option is released and a replacement Where the buyer wants to

buyer option granted over shares in the acquiring retain the team, and on a
company. share-for-share

reorganisation

Lapse The option lapses under its own terms Where vesting has not
because the conditions are not met, or run, or the holder is a bad
because the holder has already left. leaver

A cashless exercise is acceptable provided the holder genuinely acquires the shares on exercise
before selling them. Selling the option itself, or being paid to give it up, is a different transaction with a
different treatment. The plan rules have to permit the cashless mechanism, and many older sets do
not.

Where a company is acquired, its EMI options can be exchanged for options over shares in the
acquiring company without losing their status, provided the statutory conditions are met.

e The replacement must be granted within six months of the acquiring company obtaining
control, where control is obtained through a general offer, a court-sanctioned compromise or
arrangement, or a qualifying exchange of shares.

e The total market value of the shares under the replacement option immediately after grant
must equal the total market value of the shares under the old option immediately before its
release, and the total exercise price must be the same.

e The acquiring company must itself meet the independence and trading requirements, and the
holder must be an eligible employee at the time of the replacement grant.

e The replacement is treated as granted on the date of the original option, which preserves the
holder's position on time-based conditions.

e The replacement has to be notified to HMRC in the ordinary way.

A sale of the company is not the only liquidity event a scheme may have to accommodate. The
Private Intermittent Securities and Capital Exchange System, PISCES, is a regulated framework for
intermittent trading in private company shares, under which operators run trading events in defined
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windows. Provision has been made for existing EMI and CSOP options granted before 6 April 2028 to
be amended so that a sale of the shares at a PISCES trading event becomes an exercise event, with
amendments available from 15 May 2025 and treated as though they had been in the option
agreement at grant, so the amendment is not a fundamental change and the tax treatment survives,
provided the shares acquired are sold on PISCES as soon as reasonably practicable. It is a specialist
route rather than a core part of EMI, and no option should be varied for it without advice. It is
mentioned because a guide written in 2026 that ignored it would be incomplete.

On any sale of a company with a share scheme, the options are a workstream in their own right, and
they run to the completion timetable rather than alongside it.

Options audit

Disclosure

Board and
shareholder approvals

Exercise notices and
elections

Allotment and
registration

Reporting

Every grant identified, every notification
confirmed, every annual return checked, the
cap table reconciled to the register of members

Options and any defects disclosed against the
warranties. A missed notification is a disclosure
item, and it will be priced

Any resolutions needed to permit exercise,
acceleration or the release of options

Notices served, section 431 elections
considered and where required signed, National
Insurance position confirmed

SHO1 filed, register of members written up,
certificates issued, drag notices served if
needed

The exercises reported on the annual return for
the tax year in which they fall

Before the data room
opens

With the disclosure
letter

Before exercise
notices go out

In the completion
timetable, with the 14-
day election deadline
diarised

On or immediately
after completion

By 6 July following the
end of that tax year

The point people meet late. Depending on the transaction documents and the company's drag
and power of attorney provisions, option holders may need to sign exercise notices, elections,
transfers, accessions or other completion documents, and after exercise they may become sellers
under the sale agreement and give limited title warranties. Effective drag machinery, deemed
notices and attorney provisions can reduce what actually needs a personal signature. Map who has
to sign what at the start of the deal rather than in the last week before completion.
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Nothing in this section is difficult. All of it is easy to forget, and the consequences run from a fixed
penalty to the loss of the tax treatment altogether.

Before anything can be notified or reported, the scheme has to be registered on HMRC's employment
related securities online service, and the company needs a PAYE reference to do it. A tax-advantaged
scheme is registered by 6 July following the tax year in which it was set up. A non-tax-advantaged
arrangement, which includes unapproved options and growth shares, is registered by 6 July following
the tax year in which the first reportable event happened.

An EMI option granted on or after 6 April 2024 must be notified to HMRC on or before 6 July following
the end of the tax year in which it was granted. The former rule, 92 days from grant, applies only to
options granted before that date.

The consequence of missing the deadline is the loss of the tax treatment, unless HMRC accepts that
there was a reasonable excuse, the notification is then made without unreasonable delay, and the
company gives HMRC the facts about the delay. A delay or failure on the part of the company's agent
is not on its own a reasonable excuse.

Diarise it on the day of grant, not at the year end. An option granted in May 2026 and an option
granted in March 2027 both have to be notified by 6 July 2027. The first gives you fourteen months
and the second gives you four, and the second is the one that gets missed.

A change is proposed, and it is not law. The Government has published draft legislation which would
remove the separate notification requirement for options granted on or after 6 April 2027, with grants
reported instead through the EMI annual return. The draft was published on 13 July 2026 and
technical consultation runs until 7 September 2026. Under the draft, grant details would be collected
through the EMI annual return from the 2027 to 2028 tax year, with the first updated returns submitted
from 6 April 2028. Until it is enacted the deadline above continues to apply, and it applies to every
option granted before 6 April 2027.

Every registered scheme needs an employment related securities return by 6 July following the end of
the tax year, and that includes a nil return where there is nothing to report. A scheme that has ceased
still needs a final return for the tax year in which the last event fell. Returns for the 2025-26 tax year
were due by 6 July 2026.

Reportable events go well beyond the grant and exercise of options. An acquisition of shares or
securities is reportable where it is employment-related: by an employee or director by reason of
employment, or by a person connected with the employment. That catches growth share
subscriptions, share issues to a new employee shareholder and transfers between shareholders
where employment is the reason for the transfer. It does not follow automatically for an award to a
genuinely independent consultant merely because the award uses an option or growth-share
structure: whether those securities are employment-related is its own question, and it should be
answered rather than assumed in either direction.
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Return not filed by 6 July £100, charged automatically

Still outstanding three months after the due = A further £300
date

Still outstanding six months after the due A further £300
date

Still outstanding nine months after the due £10 a day, from the date specified in the penalty

date notice

A return containing a material inaccuracy A penalty may be charged where the inaccuracy is
careless or deliberate and is not put right without
delay

Where shares acquired on the exercise of an option are restricted securities, and shares in a private
company almost always are because of the transfer and compulsory transfer provisions in the articles,
an election under section 431 of the Income Tax (Earnings and Pensions) Act 2003 can be made to
have the restrictions ignored at that point. It has to be made jointly by the employer and the employee
before, or within 14 days after, the acquisition.

Whether an election is a good idea in a particular case is a tax question. Two points are practical.
Fourteen days is short, and the window usually falls in the busiest week of a transaction. And where
an EMI option is exercised with the full relief under section 530, the holder is treated as having made
an election in any event. That deemed election does not arise where the option was granted at a
discount, because the relief is then under section 531. The live decisions therefore arise on
discounted EMI options, on unapproved options and growth shares, and on exercises after a
disqualifying event.

Certain events stop an EMI option qualifying from the date they happen. They include the company
ceasing to be independent, whether by becoming a 51 per cent subsidiary or by coming under the

control of another company; the company ceasing to meet the trading activities requirement, which
includes a company preparing to trade that does not begin the qualifying trade within two years of

grant; and the holder ceasing to be an eligible employee, either by leaving or by failing the working
time requirement when it is tested at the end of a tax year.

Where a disqualifying event happens, exercising the option within 90 days of it preserves the tax
treatment. Exercise after that and the increase in value between the date of the disqualifying event
and the date of exercise is taxed as employment income. Loss of independence on a takeover is the
case people meet most often, and it is why the replacement option route in section 9.2 exists.
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Not every failure below costs the EMI relief. Some cost the relief, some produce penalties, and some
settle a tax position by default that should have been settled by choice. The third column says which.

Granting first and
papering later

Missing the notification
deadline

Granting at less than
market value without
meaning to

Letting the valuation
expire

Overlooking a
disqualifying event

Options over shares
the articles do not
permit

Board discretion
instead of leaver
definitions

Compulsory transfer
provisions that miss
option shares

The grant date is the date the option
agreement is made. A verbal
promise followed by a signed
agreement three months later has
moved the market value and the
notification clock.

The tax treatment is lost, unless
HMRC accepts a reasonable
excuse. An adviser's delay is not on
its own a reasonable excuse.

The discount is taxable on exercise,
and the whole point of the exercise
is undermined.

The agreed figure lapses after 90
days and the options are granted on
a value nobody has agreed.

The option quietly stops qualifying,
and nobody notices until exercise.

The 90-day window to exercise has
usually gone by then.

The shares are redeemable, or not
fully paid, or the class does not
exist. The option does not qualify.

The board is asked to decide a
leaver's status after the relationship
has broken down, with no
framework and an obvious conflict.

A former employee keeps shares
acquired on exercise because the
articles only catch founder shares.
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Sign and date the option
agreement on the day the grant
is approved, and record the
approval in a board minute of the
same date.

Diarise the 6 July date on the day
of grant, and register the scheme
before the first grant rather than
at the deadline.

Settle the valuation before grant
and grant inside the 90-day
window an agreed valuation is
valid for.

Have the documents ready
before the valuation is submitted,
not after it is agreed.

Review eligibility annually, and
treat any change of control,
group restructuring or change in
an employee's hours as a trigger
to check.

Amend the articles before the
grant, and check the shares are
ordinary, fully paid and not
redeemable.

Define both categories in the
plan rules, and limit the discretion
to moving someone up a
category rather than down.

Extend the compulsory transfer
provisions to shares acquired on
the exercise of an option, in the
same amendment that creates
the class.



The mistake What goes wrong How it is avoided

Forgetting the annual Fixed penalties, escalating, on a One diary entry, 6 July, every
return return that would have taken twenty  year, for every registered
minutes. A nil return is still a return. scheme.

Missing the 14-day The section 431 election cannot be Prepare the elections with the
election window made late, and the decision is taken exercise notices, and diarise the
by default. deadline from the acquisition
date.
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12. THE EMI ELIGIBILITY CHECKLIST
A first-pass check on whether EMI is available and whether the groundwork is in place. It is not a
substitute for advice on the particular company, and the eligibility conditions have to be satisfied at the

date of each grant rather than once at the outset.

The company

Not a 51 per cent subsidiary of another company, not otherwise under
another company's control, and no arrangements in place for either

Gross assets of the company or group not more than £120 million at the
date of grant (£30 million for a specified Northern Ireland company)

Fewer than 500 full-time equivalent employees across the group (fewer
than 250 for a specified Northern Ireland company)

Carrying on, or preparing to carry on, a qualifying trade

Excluded activities not a substantial part of the business, taking 20 per
cent as the working threshold

A permanent establishment in the United Kingdom

Total value of shares under unexercised qualifying options within the £6
million company limit (£3 million for a specified Northern Ireland
company)

The employee

An employee of the company or a qualifying subsidiary

At least 25 hours a week on the business of the company or group, or at
least 75 per cent of their working time if that is less

No material interest: does not have beneficial ownership of, or the ability
to control directly or indirectly, more than 30 per cent of the ordinary share
capital

In a close company, no rights to more than 30 per cent of the assets
available to participators on a winding up
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Associates' interests counted in, and rights under non-EMI options or
other rights to acquire shares counted in

Unexercised EMI options and any group CSOP options within the
£250,000 individual limit

Not within a three-year restriction period from having previously reached
the individual limit

The shares and the documents

The shares are ordinary shares, fully paid up and not redeemable

The articles create the class and set out its rights

Allotment and pre-emption analysed. For a scheme within the section
1166 definition the statutory authority and pre-emption requirements do
not apply; contractual pre-emption in the articles is separate and still has
to be dealt with

Any reserved-matter consent in the shareholders' agreement obtained
before grant

Compulsory transfer provisions catch shares acquired on the exercise of
an option

Option agreement in writing, stating the grant date, that it is granted
under Schedule 5, the number of shares, the price, when and how it may
be exercised, and any conditions

Where post-death exercise is permitted, the personal representatives
must be able to exercise within 12 months of the date of death

The option is not transferable and is capable of exercise within the
applicable period: normally fifteen years from grant, or ten years for an
option granted before 6 April 2026 or by a specified Northern Ireland
employer company

Granted for genuine commercial reasons to recruit or retain, and not as
part of a tax avoidance arrangement
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The Process

Valuation advice obtained. HMRC agreement considered and, if obtained,
the grant made inside its validity period

Board approval of the plan rules, the form of agreement and each grant,
minuted and dated

Scheme registered on the employment related securities online service

Notification of grant diarised for 6 July following the end of the tax year of
grant

Annual return diarised for 6 July every year, including nil returns

An annual and event-driven eligibility review diarised. A change of control,
a change in trading activities or share capital, a variation of option terms,
a change in someone's hours or the end of their employment each trigger
an immediate review

@ Fusion Law | 020 3841 7010 | www.fcg.co.uk



13. SCHEME DESIGN AND LEAVER WORKSHEETS

Two working tools. The first records the design decisions that have to be taken before drafting begins; the second records the leaver treatment across the
categories, so that the plan rules, the articles and the shareholders' agreement can be checked against a single sheet rather than against each other.

Worksheet A: scheme design decisions

Instrument EMI / growth shares /
unapproved options

Share class Existing ordinary / new
class

Pool size Percentage of fully diluted
capital

Vesting Cliff / period / frequency

Exercise trigger Exit-only / on vesting /

hybrid
Performance None / stated and
conditions measurable

Leaver categories =~ Good / bad / intermediate

Compulsory Price mechanism and
transfer valuer

Eligibility, reporting route, whether the holder is
a member from day one

Whether the class exists and its rights are set
out; variation of class rights procedure;
contractual pre-emption

Dilution at the founder level, and the position
after a funding round

What a month-eleven leaver holds; acceleration
on a sale

Whether former employees can end up on the
register

Objectivity; what happens if a condition
becomes impossible

Consistency between the plan rules and the
articles

Whether market value can be established
without agreement

Plan rules or articles

Articles

Board minute and cap table

Option agreement

Option agreement and plan

rules

Option agreement or a document it

identifies

Plan rules and articles

Articles



National Borne by employer / Only effective if provided for at grant Option agreement

Insurance transferred by election

Consents Reserved matters, investor Must be obtained before the grant Shareholders' agreement
consents

Worksheet B: leaver matrix

Shares already

. Notice or window
acquired

Leaver category Unvested options Vested options

Death

Ill-health or disability

Retirement agreed with the
company

Redundancy

Resignation

Resignation to join a competitor

Termination by the company
other than for a bad-leaver
reason



Shares already
acquired

Notice or window

Leaver category Unvested options Vested options

Dismissal for gross misconduct
or material breach

Dismissal following a capability
or performance procedure

Transfer within the group

Complete Worksheet B before the plan rules are drafted, not afterwards. A cell left blank becomes an ambiguity, a gap in the drafting or an absence of
entitlement, and whichever of those it turns out to be, it becomes a conversation with someone who has just left.



We act for owner-managed and growth businesses on the corporate and documentation side of
employee incentives, and on the transactions that eventually realise them.

Designing and choosing the instrument. Working out whether EMI, growth shares or unapproved
options fit what you are actually trying to achieve, and what each costs you in control.

The scheme documents. Plan rules, option agreements, vesting schedules, leaver provisions,
performance conditions and the board and shareholder approvals that put them in place.

The constitution. Amendments to the articles, new share classes and their rights, contractual pre-
emption, reserved matters and shareholder consents, compulsory transfer provisions, and the
reconciliation of all of it with the shareholders' agreement.

Growth shares. Creating the class, drafting the hurdle and the rights, and the subscription
documents.

Dilution and cap-table mechanics. Modelling the fully diluted position, including through a funding
round, and the effect on the control thresholds that matter.

The options workstream on a sale. The options audit, disclosure, exercise notices, replacement
options on a takeover, and the drag and transfer mechanics on completion.

Reporting discipline. Registration, the notification and annual return deadlines, and the annual and
event-driven review that catches a disqualifying event inside the 90 days rather than after them.

Scheme design, plan rules, option agreements, articles, Fusion Law
shareholders' agreement, board and shareholder approvals,
and the options workstream on a sale

Share valuation, the HMRC valuation agreement, the tax Fusion Tax, or your own tax adviser
analysis, and HMRC registration and reporting

Payroll, PAYE and National Insurance operation on exercise, Fusion Accountancy, or your payroll

and cap-table bookkeeping provider
Personal financial planning once a liquidity event has Fusion Financial, where the
happened individual wants it

We do not undertake the HMRC registrations, the valuation submissions or the annual returns unless
that is separately agreed. Saying so now avoids the gap that opens when everyone assumes
somebody else has diarised 6 July. Where appropriate, we work alongside our tax, accountancy and
financial-planning colleagues across Fusion Consulting Group, so the legal documents and the tax
position are settled together rather than in sequence.
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We are a non-contentious practice. We do not run tribunal or court proceedings, and where a dispute
over a scheme becomes genuinely contentious we refer it out.

Contact

Tejinder Mahil

Managing Partner — Law

Fusion Law

99 Bishopsgate, London EC2M 3XD
Telephone: +44 (0) 203 841 7010
Email: tej. m@fcg.co.uk
www.fcg.co.uk/our-services/law

Disclaimer: This guide is provided for general information purposes only and does not constitute
legal, tax or financial advice. Tax rates, reliefs and legislative references are stated as at August 2026
and are subject to change. Fusion Law is the trading name of Fusion Law Ltd, authorised and
regulated by the Solicitors Regulation Authority (SRA No. 822590). For advice specific to your
business and circumstances, please contact Fusion Law directly.
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